VO TRINITY

MINERAL MANAGEMENT, LTD.

Co-Sponsored By:

Person, Whitworth, Borchers and Morales, LLP

DATE:

TOPIC:

LOCATION:

TIME:

INTRODUCTIONS:

PRESENTERS:

"Profitable Mineral Management"
BREAKFAST SERIES for
Surface and Mineral Owners
Admission by Invitation Only

March 20, 2018

Eminent Domain Reform--Problems, Principles and Proposed
Legislation

San Antonio Petroleum Club

8620 N New Braunfels, Suite 700

San Antonio, TX 78217-6363

P 210.824.9014

F 210.829.5443

7:30 AM Breakfast - 8:00 AM Presenters - 8:50 AM Questions & Answers

E.O. (Trey) Scott, lll, Trinity Mineral Management, Ltd.

Eric Opiela

Eminent Domain Reform--Problems, Principles and Proposed
Legislation

e Constitutional Right to Just Compensation, not Preventing the Taking
e What Problems do Landowners Face?

e Easement Negotiation Terms

e For Most, it's Not About the Money

e Cost of Negotiation / Attorney Fees Swamping the Recovery

e Last Session’s Eminent Domain Reform Effort

e What to Look Forward to in the Upcoming Session
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Eric Opiela
South Texans’ Property Rights Association
Director, Chair Eminent Domain Committee

eopiela@ericopiela.com
512-791-6336

Eric Opiela is a 5th generation Texan, rancher, and attorney. With a working ranch of over 2000
acres in Karnes, Bee, and Live Oak Counties, Eric understands why the rights of private property
owners are sacred.

As Chairman of the Eminent Domain Committee and a director of the South Texans’ Property
Rights Association, and as a real estate attorney Eric stood up for landowners by taking on
overreaching federal government and intrusive state agencies—and winning. Mr. Opiela is also
a recognized expert in Texas groundwater and property law, having represented land owners for
over a decade. He also is a published scholar on the Texas Rule of Capture and serves as a
member of the Texas Comptroller’s Endangered Species Task Force.

Eric served as the Executive Director of the Republican Party of Texas from 2008-2009, and
most recently was its Associate General Counsel from 2010-2017. He was Chairman of the
Karnes County Republican Party for four years, represented Senate District 21 on the Texas
State Republican Executive Committee for two terms, and represented Texas on the Credentials
Committee of the last two Republican National Conventions. In addition to his volunteer service
as an elected party official, he has represented numerous federal, state, and local candidates and
political committees in campaign finance and election law matters.

He is also active in his community, serving as founding President of the Karnes City Independent
School District Education Foundation, where he remains as a director, raising over a quarter of a
million dollars annually for the rural schools of Karnes County, as Treasurer of the Catholic
Community Foundation of the Archdiocese of San Antonio, and as a trustee of the Catholic
Fraternity Fund, which provides investment opportunities for catholic charitable organizations in
the Archdiocese and beyond.

Eric graduated with honors from the University of Texas at Austin and earned his law degree
from the University of Texas School of Law. After law school, he clerked for The Honorable
Mary Ellen Coster Williams, on the United States Court of Federal Claims in Washington, DC.
He is admitted to practice before the Supreme Court of the United States, the United States Court
of Appeals for the Federal Circuit, and the United States District Court for the Western District
of Texas.

Eric and his wife, Lara, split time between Karnes City and Austin with their two children,
Natalie and Ryan.
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The Need for Reform...



The 2017 Legislative Session brought together an impressive
codlition of landowner groups:

Texas and Southwestern Cattle Raisers Association
Texas Wildlife Association
Texas Farm Bureau
Texas Association of Realtors
South Texans’ Property Rights Association
Texas Forestry Association
Texas Sheep and Goat Raisers Association
Texas Poultry Federation
Independent Cattlemen’s Association of Texas
Texas Grain Sorghum Association
Plains Cotton Growers Inc.
Texas Land and Mineral Owners Association
Texas Association of Dairymen
Texas Cattle Feeders Association
Corn Producers Association of Texas
Riverside and Landowners Protection Coalition
Texas Grain and Feed Association
Texas Citrus Mutual
Texas Hill Country Heritage Association
Texas Coalition for Conservation
Texas Wheat Producers Association
Texas Agricultural Land Trust
Ranchers and Landowners Association of Texas
Texas Nursery and Landscape Association
Tax Exchange Institute
Greater Edwards Aquifer Alliance
Central Texas Private Property Rights Coalition



We proposed common sense reforms:

|. REIMBURSEMENT OF LANDOWNER COSTS AND EXPENSES

* Due to litigation costs and other legal expenses, landowners who challenge in courts for just compensation are often never made
whole when their property is taken.

* Condemnors should be required to pay the costs and fees incurred by property owners in eminent domain proceedings if final
damages awarded are greater than |25 percent of the entity’s offer.

2. BOND REQUIREMENT

» Some condemnors have refused to purchase a bond and then claimed bankruptcy or insolvency to avoid payment to the landowner
for just compensation.

* As a condition of appealing a judgement, a condemning entity should be required to either pay the award or secure a bond in the
amount of the award in order to guarantee payment to a prevailing landowner at the conclusion of the legal proceedings.

3. ROYALTY PAYMENTS

* Often landowners are not aware that they have the ability to request royalty payments as an option in negotiating payment.
* Statute should state condemning entities and landowners can agree to royalty payments. This option should be permissive but
noticeably available to landowners.

4. PROPERTY RIGHTS PROTECTION IN BONA FIDE OFFER

* While state law grants the power of eminent domain to public and private entities there is hardly any oversight or protections to
keep the entities who exercise this authority acting in good faith. It is left up to landowners to protect themselves against lowball
offers and bad actors. This is difficult to do when they are provided little transparency as to the nature of

the project for which their land is condemned for public use.

* As a requirement of a true bona fide offer a condemning entity should disclose certain information about the project and provide a
minimum amount of property right protections in order to be allowed to condemn.



We proposed common sense reforms:
(continued)

5. DISCLOSURE OF APPRAISALS

» Some condemning entities are taking advantage of a loophole in the law regarding appraisals. Although entities will make an
appraisal available at the time of initial and final offer, they are being allowed to present a new or updated appraisal immediately
before a commissioners court hearing. Meanwhile, landowners are required to provide appraisals no later than three business days
prior to a hearing.

* Appraisals or opinions of property value, and damages caused by the condemnation, should be made available to the landowner at
the time of the initial and final offer, no less than three business days prior to the special commissioners court hearing.

6.VALUATION OF EASEMENTS

* As the basis for assessing damages to a landowner from a condemnation, evidence of sales of freely negotiated comparable
easements are usually not admissible in condemnation proceedings.

* The court should admit evidence on the price paid for pipeline or powerline rights-of-way in privately negotiated transactions made
in the absence of condemnation authority.

/. ENFORCEABILITY OF POSSESSION AND USE AGREEMENTS

* There are instances where landowners give possession of their property to a condemning entity through possession and use
agreements. Any written agreement made between the condemning authority and the property owner during a condemnation case
should be enforceable.

8. PROPERTY TAXES

* When landowners transfer possession of property to condemning entities under possession and use agreements, they still have to
pay taxes on that property. Dispossessed property owners should not have
to pay taxes on land once exclusive possession is granted to an entity with eminent domain authority.



We will be back next session...

January 21, 2018

Dear Representative,

Thank you for making the decision to serve the people of Texas in elective office. The
challenges that face our state are serious, and they require the attention of thoughtful leaders
who are willing to invest their time to seek office and find solutions. In this spirit, we look
forward to working with you to achieve solutions that will preserve, protect, and defend
private property rights in Texas.

Some protections for private property rights exist in Texas law. Unfortunately, other
protections require legislative attention to update and strengthen based on the current
challenges to private property rights.

As you run for office, we ask that you consider this opportunity to demonstrate your support
for private property rights by joining us in advocating for these basic, common-sense
principles of eminent domain reform:

1. Full disclosure of size, location, product(s), and number of
utilities/roadways/pipelines to be installed

2. Incentives for fair and reasonable first offers of purchase prices by
condemning entities

3. Disclosure of all appraisals in advance of purchase transactions and
appeals

4. Admission of all evidence of land values in appeals proceedings

5. Protection against unfair property taxation obligations

6. Bonding requirements to ensure against default by condemning entities

By agreeing with these principles, you can communicate to your voters and we can
communicate to our fellow property rights organizations, some with thousands of members
that you join with us in favoring responsible reforms that will better protect private property
and curb eminent domain abuses.

The principles that we have listed provide policy solutions that promote the fair and just use
of eminent domain authority while protecting our Texas heritage of private property rights.
We welcome all candidates for state office to publicly agree with these principles.

Please let us know if you agree with these six principles so that we can disseminate that
information throughout the property rights community. Thank you again for your
willingness to serve the people of Texas. We look forward to hearing from you.

Sincerely,
Berdon Lawrence Eric Opiela
Board Chair STPRA Eminent Domain Committee Chair

South Texans’ Property Rights Association
P.O. Box 397 | Falfurrias, TX 78355 | O: 361-348-3020 | www.stpra.org



How can you help?

|. Get your Representative / Senator / Candidates to sign on with us and support the
principles in our letter.

2. Give us your stories. Legislators need to know this is a real problem impacting
constituents who vote in their district.

3. Joinus.  www.stpra.org www.texansforpropertyrights.org



http://www.stpra.org/
http://www.texansforpropertyrights.org/
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